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[Committed  by  Sri  K.L.  Baishnab,  Judicial  Magistrate,  1st Class,  Tezpur, 
Sonitpur ]

A  P  P  E  A  R  A  N  C  E

For the State :   Sri D. C. Borah 
       Public Prosecutor

Sonitpur District

For the Accused : Sri M. Baruah
Advocate

       
Date of framing charge : 13–09–2011

Date of prosecution evidence : 30–07–2012,  18–03–2013,  &  
23–04–2013  

Date of Argument : 30– 04–2013 
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J  U  D  G  M  E  N  T

The  accused  is  a  neighbour  of  the  informant  and  he  is 
charged with the commission of rape on the informant’s daughter. The 
evidence,  however,  reveals  that  the  instant  case  is  the  result  of 
misunderstanding. 

PROSECUTION CASE : 

The  prosecution  case,  in  brief,  is  that  one  Mrs.  ‘X’, 

lodged an ejahar, on 11-01-2011, before the in-Charge of Chariduar 

Police Out Post, under Rangapara Police Station, alleging that 08-01-

2011, at about 3 p.m.,  the accused Md. Saidul Islam dragged her 

daughter Miss ‘Y’, aged about 9 years, to his house and committed 

bad act on her by putting  off  her wearing clothes. When Miss ‘Y’ 

raised alarm, the accused released her. About four days, before this 

incident, the said accused committed bad act on her and as a result, 

she suffered bleeding from the vagina. 

INVESTIGATION : 

Based on the above ejahar, Charidaur OP, GD Entry No. 

242, dated 11-01-2011, was made and on being forwarded, registered 

as Rangapara Police Station Case No. 06/11, u/s 376 (f) IPC, dated 

12-01-2011. SI Abul Kalam Azad, the  Officer-in-Charge of the said 

Police Station, endorsed the case to SI(P)  Si-im Singh Timung, who 

had already taken up the investigation, to complete the investigation. 

In  course  of  investigation,  SI(P)  Si-im  Singh  Timung 

visited  the  place  of  occurrence,  recorded  the  statements  of  the 

witnesses,  sent the victim girl to Kanaklata Civil Hospital for medical 

examination and to the Court to get her statement recorded u/s 164 

CrPC, and prepared a Sketch Map of the place of occurrence. After 

completion  of  investigation,  the  Investigating  Officer  submitted  a 

charge  sheet,  u/s  376  (2)(f)  of  IPC,  against  the  accused, 

aforementioned.
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TRIAL : 

 Since the charge-sheeted offence, inter-alia,  u/s 376(2)(f) 

of  IPC is  exclusively  triable  by  the  Court  of  Sessions,  the  Learned 

Judicial Magistrate 1st Class, at Tezpur, vide order, dated 03-03-2011, 

passed, in GR Case No.67/11, committed the case to this Court of 

Sessions for trial. 

Upon perusal of the materials on record and hearing the 

learned counsel for both the sides, a formal charge u/s 376(2)(f)  of 

IPC,  was  framed,  vide  order,  dated  30-07-2012.  The  charge, 

aforementioned,  was  read  over  and  explained  to  the  accused  Md. 

Saidul Islam, to which he pleaded not guilty and claimed to be tried. 

In  order  to  prove  the  charge,  above  mentioned,  the 

prosecution has examined six witnesses including the doctor,  while 

the defence cross-examined three witnesses. 

On closing the case for the prosecution side, statement of 

the accused u/s 313 CrPC, was recorded, vide order, dated 23-04-

2013.  The  accused pleaded not  guilty  and declined to  adduce any 

evidence in defence. 

I  have  heard  the  argument  advanced  by  the  learned 

counsel for both the sides. I  have gone through the entire evidence 

proffered  by  the  prosecution  and  the  statement  of  the  accused, 

recorded u/s 313 CrPC.

POINTS FOR DETERMINATION : 

On going through the evidence on record and hearing the 

learned counsel of both the sides, the following points emerged for 

consideration in this case : 

(1) Whether the accused Md. Saidul Islam, on 08-01-2011, 

at about 3 p.m., at his home, situated at village -Khonamukh, 

under  Rangpara  Police  Station,  committed  rape  on  the 

informant’s minor daughter Miss ‘Y’, aged about 9 years ? 
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THE DECISION AND THE REASONS THEREFOR
LEGAL POSITION : 

Section 375 IPC defines the offence of rape and Section 

376 IPC prescribes the punishment for rape. In order to bring home 

the  offence  of  rape,  the  prosecution  must  prove,  (i)  that  sexual 

intercourse by a man with a woman, (ii) that sexual intercourse was 

under the circumstances falling in any of the six clauses of section 

375 IPC. The basic ingredients of the offence of rape u/s 375 IPC are, 

(a) that the accused committed sexual intercourse with a woman ; (b) 

that he did so against her will or without her consent ; (c) if there was 

consent  it  was  obtained  by  putting  her  or  any  of  her  relation or 

persons interested in fear of death or hurt ; (d) that whether consent 

was taken under the deceitful belief that accused was her husband ; 

(e)  if  consent  was  taken  when  the  victim  was  incapable  of 

understanding its nature and consequences due to unsound of her 

mind  or  intoxication  or  administration  of  any  stupefying  drug  or 

substances by the accused, either personally or through some agents 

; (f)  when consent was given by victim under 16 years of age ; (g) 

when accused committed rape without complete penetration and (h) 

that when the accused had sexual intercourse with his wife under 15 

years of age. Section 376 (2)(f) prescribes punishment for committing 

rape on a woman when she is under 12 years of age. 

EVIDENCE :

PW-1 Mrs. ‘X’ is the informant and mother of the victim 

minor girl. Her evidence is that the occurrence took place on a day at 

about 4 p.m., in the month of January, 2011, on their village road 

Khonamukh. At that time she was away at Balipara PHC. At about 4 

p.m., while she was coming back home, on the way, her daughter 

Miss  ‘Y’  told  her  that  while  she  was  going  to  bring  plum from a 

roadside plum tree, the accused attempted to catch her. Her young 

companion, who were with her at the relevant time, informed this 

incident to the villagers and thereupon, on the advice of the villagers, 

she  lodged an ejahar  with  the  police  station,  without  knowing its 

consequence.  The  instant  case  was  the  result  of  the 

misunderstanding  between  the  accused  and  their  family.  Her 

daughter never complained anything more than what she has stated 
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before the Court. She recognised Ext.1, the ejahar. At the time of the 

occurrence, her daughter was aged about 9 (nine) years. In cross-

examination,  she  has  deposed  that  on  the  intervention  of  the 

villagers, the misunderstanding between the accused and their family 

has  been  removed  and  they  are  living  in  peace  and  maintaining 

visiting  terms between the  two families.  Herself  and her  husband 

have jointly submitted a petition supported by an affidavit narrating 

the entire occurrence leading to filing of the case against the accused. 

She does not want to proceed with the case. She has no objection if 

the  accused  is  acquitted  in  the  case.  The  case  was  the  result  of 

instigation of her co-villagers. 

PW-2 Miss ‘Y’ is the victim girl. Her evidence is that on a 

day, evening, on the village road side, under a plum tree, when she 

was playing with her companions, the accused wanted to catch her. 

The accused is her neighbour. The accused did not misbehave with 

her  in  any  manner.  Her  two  brothers  were  also  with  her  at  the 

relevant time. 

PW-3 Mrs. Hasina Begum has deposed that she does not 

know anything about the occurrence. 

PW-4 Mrs. Julekha Bibi is the grand mother of the victim 

girl. According to her, the occurrence took place on a day, about one 

year ago. On that day, she was away at the house of a villager. She 

has not seen the occurrence. Miss ‘Y’ was seen weeping at her home. 

She enquired as to what happened to her, to which, she replied that 

when she was going to have plum, the accused attempted to catch 

her. She did not state anything more about the occurrence. At the 

relevant  time of  the  occurrence,  Miss  ‘Y’  was aged about  10 (ten) 

years. 

PW-5 Dr. Ranjan Kr. Das is the doctor, who examined 

the  victim  Miss  ‘Y’,  on  11-01-2011,  at  Kanaklata  Civil  Hospital, 

Tezpur with reference to Charduar OP, GD Entry No. 240, dated 11-

01-2011 and found as follows : 

“ She was average built. 
Her height was 3 ½ feet, Weight – 34 Kgs, Teeth – 12/12
Her secondary sexual characters not developed. 
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Vulva and Vagina healthy and intact. 
Hymen was present. 
There  was  no  marks  of  violence  on  the  private  as  well  as  

 other parts of body. 
Vulva smear for spermatozoa was absent. 

X-ray was done.
Elbow Joint – Epiphysis of the medial epicondyle of humerus is seen 
and not united. Epiphysis of lateral epicondyle of humerus is not seen. 
Wrist Joint – Distal epiphysis of radius and ulna are appeared, but not 
united. 
Iliac Crest – Epiphysis is not appeared. 

OPINION : 

(1) There are no sign that suggest rape. 
(2) There are no signs of violence or injury on her private as 

well as other parts of the body. 
(3) Her  age  is  above  8  (eight)  years  and  below 9  (  nine) 

years. 

X-ray  was  done  at  Sonitpur  X-Ray  Centre,  on  11-01-2011  and  the 
report was given by Dr. Abani Baruah, Radiologist. 

The age of  the  patient  has  been assessed on the  basis  of  the 
Radiological Report.”

PW-5,  the  doctor,  has recognised  Ext.  2,  the Medical 
Report, where Ext. 2(1) is his signature and Ext. 3,  the Radiological 
Report,  where  Ext.  3(1)  is  the  signature  of  Dr.  Abani  Baruah, 
recognized through correspondence. 

PW-6  SI(P)  Si-im  Singh  Timung  is  the  Investigating 

Officer. His evidence is that on 11-01-2011, Miss ‘X’ filed an ejahar at 

Charduar OP and thereupon, Charduar OP, GD Entry No. 242 was 

made and on being forwarded registered as Rangapara PS Case No. 

06/2011, u/s 376 (2)(f) of IPC. He recognised the said ejahar, Ext.1. 

In course of investigation, he recorded the statement of the informant 

Mrs.  ‘X’  and  sent  the  victim  girl  to  Kanaklata  Civil  Hospital  for 

medical examination and to the Court for recording her statement. 

He  visited  the  place  of  occurrence  and  prepared  a  sketch  map 

thereof,  Ext.4,  and  further  recorded  statements  of  the  witnesses. 

According to him, the occurrence took place at the residence of Abdul 
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Rasid,  the  elder  brother  of  the  accused  situated  at  Khonamukh 

Muslim  Basti.  On  completion  of  investigation,  he  submitted  the 

charge-sheet,  Ext.5  against  the  accused.  In  cross-examination,  he 

has deposed that the case was registered at Rangapara PS on 12-01-

2011. The occurrence took place on 08-01-2011 and the incident was 

reported at the Police Out Post, on 11-01-2011. The statement of the 

victim girl was recorded u/s 164 CrPC, on 20-01-2011.He recorded 

the statement on the basis of the GD Entry No. 240, dated 11-01-

2011. 

ANALYSIS OF EVIDENCE :

( MISUNDERSTANDING – NO EVIDENCE )

The FIR, Ext.1, lodged by Mrs. ‘X’, before the in-charge of 

Chariduar OP, on 11-01-2012, reveals that on 08-01-2011, at about 

3 p.m., the accused dragged away her 9 (nine) years old daughter 

Miss ‘Y’ to his house and committed bad act on her and 4 ( four) days 

before the said incident also, the accused indulged in similar bad act, 

which resulted in her  profuse  bleeding from the  vagina.  However, 

PW-1, the informant mother of the victim minor girl, has contradicted 

the aforesaid facts narrated in the FIR by giving a different version of 

the  occurrence  and  imputed  the  entire  incident  to  apparent 

misunderstanding, which has already been removed on intervention 

of  the co-villagers.  The evidence of  PW-1 shows that  she and her 

husband have jointly submitted a petition, supported by an affidavit, 

narrating  the  incident  which  led  to  filing  of  the  case  against  the 

accused and that as the instant case was the result of instigation of 

the co-villagers, she does not want to proceed further with the case 

and further, she has no objection, if the accused is acquitted in the 

case.  What  it  appears  from  her  evidence  is  that  her  daughter 

reported, on a day, at about 4 p.m., that while she ( the victim) was 

going  to  bring  plum  from  a  roadside  plum  tree,  the  accused 

attempted to catch her, in presence of her young companions, who, 

in turn, reported the said incident to the villagers and thereupon, 

pursuant to the advice of the villagers, she lodged the ejahar, Ext.1, 

without  knowing  its  consequence.  This  contradictory  story  of  the 

incident given by the victim’s mother has completely clouded the very 

substratum of the prosecution case. 
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 It  is well  settled that a victim of sex offence is not an 

accomplice and ordinarily her evidence must carry the same weight 

as  is  attached  to  an  injured  person,  but  under  exceptional 

circumstances,  it  is  safe  to  act  on  her  testimony,  if  there  is 

independent  evidence  lending assurance to  her  accusation.  In the 

instant case, PW-2 Miss ‘Y’, the victim 9 ( nine) years old girl, has 

supported  the  evidence  of  her  mother  PW-1,  deposing,  as  stated 

above,  that  while  she  was  playing  with  her  companions  and two 

brothers, the accused, who is a neighbor, wanted to catch her and 

that the accused never misbehaved with her, in any manner. PW-3 

Mrs. Hasina Begum has expressed ignorance about the occurrence, 

while PW-4 Mrs. Julekha Bibi, who learnt about the occurrence from 

the  victim girl,  has  supported  the  basic  fact  stated by  PW-2,  the 

victim girl. From the evidence of PW-6 SI Si-um Singh Timung, the 

IO,  it  appears  that  the  statement  of  PW-2,  the  victim  girl,  was 

recorded u/s 164 CrPC, but the prosecution has not exhibited the 

same, possibly in view of the fact that the PW-2 ( the victim) has not 

supported it, which was recorded on 20-01-2011, that is, after 12 

( twelve) days of the alleged incident, despite the fact that her (PW-1) 

statement u/s 161 CrPC was recorded, on 11-01-2011. 

Apart from the above, the medical evidence of PW-5, Dr. 

Ranjan Kumar Das, who examined the victim girl  on 11-01-2011, 

that is, after 3 (three) days of the alleged occurrence, did not find any 

sign of violence or injury on her private as well as other parts of the 

body and that her age was below 9 (nine) years, on the basis of the 

radiological report, Ext.3, and that he submitted the medical report, 

Ext.2,  observing  medical  formalities.  Thus,  though  the  medical 

opinion as regards the age of the victim girl (PW-2) gets support from 

the PWs, mother, PW-2, the victim and PW-4, the grand mother and 

as such believed, the medical evidence (PW-5) appears to have not 

supported the prosecution contention that PW-2 was raped in terms 

of the definition of ‘rape’ provided in Section 375 of IPC. 

Situated  thus,  it  transpires  from the  evidence  of  PWs 

that there is absolutely no evidence in support  of  the prosecution 

case, beyond reasonable doubt. 
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C O N C L  U  S  I  O  N 

 For  the  above  stated  reasons,  this  Court  is  of  the 

considered opinion that the prosecution has miserably failed to prove 

the  charge  u/s 376 (2)  (f)  of  IPC against  the  accused,  beyond all 

reasonable doubt.  

 Accordingly, the accused Md. Saidul @ Sahidul Islam is 

acquitted  of  the  charge  u/s  376 (2)(f)   of   IPC and set  at  liberty 

forthwith. 

  Given under my hand and seal of this Court, on this the 

30th day of April, 2013.

 

Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
            SESSIONS JUDGE,

                                   SONITPUR :: TEZPUR

Dictated and corrected by me :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Dictation taken and typed by me :

(J.K. Muru, Steno )

* * * * * * *
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SESSIONS    CASE NO. 51 OF 2011  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Mrs. ‘X’, the informant
PW–2 : Miss ‘Y’, the victim 
PW–3 : Mrs. Hasina Begum
PW–4 : Mrs. Julekha Bibi
PW–5 : Dr. Ranjan Kr. Das, Medical officer
PW–6 : Sri Si-um Singh Timung, Investigating Officer

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Ejahar
Exhibit –2 : Medical Report
Exhibit –3 : Radiological Report
Exhibit –4 : Sketch Map
Exhibit –5 : Charge Sheet

 
MATERIAL EXHIBIT

N  I  L

DEFENCE EXHIBIT

N  I  L

           (A. BORTHAKUR)  
     SESSIONS JUDGE,

                         SONITPUR :: TEZPUR
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